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This chapter is about how the law affects free and open source software
(F/OSS) development. It discusses the basic principles of copyright and con-
tract law relevant to F/OSS development, and the way these legal princi-
ples constitute an environment that sustains the social practices of the
F/OSS communities. It also discusses open legal questions and challenges
they may present for the future.

Section I in this chapter discusses the structure of F/OSS licenses—how
they are designed to work. Section II discusses some issues and questions
regarding this design—whether the licenses actually will work this way if
tested. If you are already familiar with copyright and licensing law, you
might want to skip Section I and go straight to Section II. Section III 
discusses two criticisms an influential private firm has leveled at the GNU
General Public License (GPL).

Section I

Whether a program qualifies as F/OSS is in one sense a legal question.
When developers write code and fix it in a tangible medium, copyright law
gives them the exclusive right to reproduce the code, distribute it, and
make works derived from their original work. Subject to some important
exceptions such as fair use, persons who would like to do these things with
code need the author’s permission.1

Authors grant such permission through licenses. The terms “free” soft-
ware or “open source” software refer to software distributed under licenses
with particular sorts of terms. A common reference guide to such licenses
is the “Open Source Definition,” which was originally written by Bruce
Perens and is now maintained by the Open Source Initiative. It sets out
several conditions a license must satisfy if code subject to the license is to
qualify as “open source software.”2



Some aspects of this definition pertain to distribution of code. Programs
distributed under a F/OSS license “must include source code, and must
allow distribution in source code as well as compiled form.” (Posting the
source code on the Internet satisfies this requirement.) Such a license “shall
not restrict any party from selling or giving away the software as a com-
ponent of an aggregate software distribution containing programs from
several different sources,” nor may the license “require a royalty or other
fee for such sale.” An F/OSS license “must allow modifications and derived
works, and must allow them to be distributed under the same terms as the
license of the original software.”3

Much of the attention given to F/OSS development focuses on the GPL’s
requirement that authors who copy and distribute programs based on
GPL’d code (derivative works) must distribute those programs under the
GPL. This requirement is specified in Section 2(b) of the GPL, which is the
copyleft term. I will discuss that term in a moment. In the terminology of
the Free Software Foundation (FSF), licenses that require derivative works
to be Free Software are copyleft licenses. Source-code licenses that allow
free copying but do not contain such a requirement are “Free Software”
licenses but not copyleft licenses.

The Open Source Definition has some more detailed requirements as
well. F/OSS licenses may not discriminate among persons, groups, or fields
of endeavor. Other requirements ensure that programmers get credit (or
blame) for their work. For example, while a license must allow users to
modify the code and make derivative works, it may require them to dis-
tribute modified source code in two parts: the original code as written by
the licensor and, under a separate name or version number, the licensee’s
modifications. The definition also states that F/OSS license terms must not
extend to other software that is merely distributed alongside code subject
to the license. This provision does not pertain to programs that interact
with F/OSS code when executed, rather than merely being distributed with
them.4

Several well-known licenses satisfy the Open Source Definition. I will
start with the most famous, the GNU GPL. The GPL sets out a two-pronged
strategy designed to enforce the norms of F/OSS development. The first is
to have the original author retain the copyright in the author’s code or
assign it to an entity, such as the FSF, that will enforce these norms. The
second is to allow developers to copy, modify, and redistribute the code
only as long as they agree to comply with the GPL’s terms, which embody
at least some of the norms of the F/OSS communities. If a licensee violates
the terms, the authors or their assignees may enforce the norms through
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a copyright infringement action. Courts routinely enjoin the unlicensed
use of copyrighted works, so the threat of an infringement action is a pow-
erful enforcement tool.5

The GPL helps developers establish and maintain social practices and
understandings that perform a nifty bit of legal jujitsu.6 The GPL employs
copyright to suspend the usual operation of copyright within the domain
of F/OSS development. This effect of the GPL gets most of the press, and
rightly so. Even from a purely legal point of view, in its brevity, its clarity,
and its creative use of rights, the GPL is an elegant piece of work. Better
still, its elegance does not detract from its effectiveness. The GPL is a
working document, too. Here’s how it is designed to work.

The GPL defines two important terms: “the Program” means a work
subject to the license, and “work based on the Program” refers either to
the program “or any derivative work under copyright law: that is to say, a
work containing the Program or a portion of it either verbatim or with
modifications and/or translated into another language.” The basic license
term provides that licensees “may copy and distribute verbatim copies of
the Program’s source code as you receive it . . . provided that you conspic-
uously and appropriately publish on each copy an appropriate copyright
notice and disclaimer of warranty; keep intact all the notices that refer to
this License and to the absence of any warranty, and give any other recip-
ients of the Program a copy of this License along with the Program.”7

Licensees may “modify [their] copy or copies of the Program or any
portion of it, thus forming a work based on the Program, and copy and
distribute such modifications or work” so long as, among other things,
they “cause any work that [they] distribute or publish . . . to be licensed as
a whole at no charge to all third parties under the terms of this License.”8

The license also states that these terms apply to “the modified work as a
whole” but not to “identifiable sections of that work [that] are not derived
from the Program, and can be reasonably considered independent and sep-
arate works in themselves” when such independent works are distributed
on their own. When independent works are distributed “as part of a whole
which is a work based on the Program,” though, they are subject to the
license as it applies to the whole.9 Under this model, “each time you redis-
tribute the Program (or any work based on the Program), the recipient
automatically receives a license from the original licensor to copy, distrib-
ute or modify the Program subject to these terms and conditions.”

The GPL further provides that a licensee “may not copy, modify, subli-
cense, or distribute the Program except as expressly provided under” the
GPL. “Any attempt otherwise to copy, modify, sublicense or distribute the
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Program is void, and will automatically terminate your rights under this
License.” In that event, however, “parties who have received copies, or
rights, from you under this License will not have their licenses terminated
so long as such parties” comply with the GPL’s terms.10 As to how the
license binds users in the first place, the GPL says that “by modifying or
distributing the Program (or any work based on the Program), you indi-
cate your acceptance of this License to do so, and all its terms and condi-
tions for copying, distributing or modifying the Program or works based
on it.”11

An illustration may help explain how these terms are designed to work
in practice. Imagine three parties: A, B, and C. Suppose A writes a program
and distributes it to B under the GPL. A either does or does not give B
notice of the GPL terms. If he does, then let us assume that B is bound.12

If A does not give B enough notice to form a binding agreement, then B
might argue that she is not bound, but then she has no license—meaning
no permission–to copy, modify, or distribute A’s code. If B does any of these
things without a license, A may sue her for infringement and ask a court
to enjoin B’s use.

The thing to notice about this part of the structure is that whether B is
“bound” by the GPL is really beside the point. Absent a private deal with
the author, the GPL is the only thing that gives B the right to copy, modify,
or distribute A’s code. If the GPL does not apply to B then, if B does any
of these things, B infringes A’s copyright. It is in B’s interest that the GPL
apply to B, so there is no logical reason for her to fight it.

Suppose B is bound by the GPL and would like to produce and distrib-
ute a work based on A’s program. There are two cases to consider here. (I
will just identify them now; I discuss them in more detail in Section II.)
The first case would arise if B wrote a program in which she copied some
of A’s code and combined it with some new code of her own to form a
single work. Conventional derivative work analysis deals easily with this
case.

The second case would arise if B wrote a program consisting entirely of
her own code but that interacted with A’s code when it was executed.
Derivative work analysis is more complex and controversial in this case. A
might argue that if executing B’s program caused A’s program to be copied
and to interact with B’s program, then the combination of the two pro-
grams amounted to a work based on A’s program, and therefore to a deriv-
ative work under the GPL. (Technically speaking, this claim would be best
analyzed as one where the user infringed A’s right to make derivative works
and B contributed to this infringement by distributing her code.)13 The FSF
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has taken this position with regard to at least some programs that interact
with GPL’d code.14 Others disagree.15 I discuss this disagreement in Section
II.

For simplicity, I will stick with the first case for now. The GPL gives B
the right to copy A’s code and to modify it to create a derivative work. B’s
copying and modification of the code are therefore lawful.16 B therefore
owns the rights to her contribution to the derivative work—the original
code she wrote herself—and A owns the rights to his code, subject to B’s
GPL rights.17

Suppose B sends her work, containing both A’s original code and B’s new
code, to C. B either does or does not give C enough notice of the GPL terms
to bind C. If she does, C is bound by the GPL. If she does not, A might
assert that B’s failure to give notice to C violated Section One of the GPL.
Whether on that ground or some other, suppose B has violated the GPL.
Her violation terminates her rights from A. B could no longer copy, modify,
or distribute A’s code, including any of A’s code that B copied into B’s deriv-
ative work.

If B tried to do any of these things after her GPL rights terminated, A
could sue B for both breach of the GPL and for infringement. The most
likely result of such a suit would be an injunction preventing B from
copying, modifying, or distributing A’s code. B would still hold the rights
in the code she wrote, which she received by default when she wrote it.
As a practical matter, however, this fact might not mean much to B, whose
code might be worth little or nothing without A’s code.

As to C, if C uses A’s code (whether she received it from B or some other
source) in a manner inconsistent with the GPL, then A may sue C for
infringement. If C adheres to the GPL terms, however, even if she received
it from B, whose GPL rights had terminated, then the GPL grants her a
continuing right to use A’s code.

Section 2(b) of the GPL does not apply to A, who owns all the exclusive
rights in the original code. Indeed, some developers run parallel versions
of a program, with one version being F/OSS and the other being “private.”
As discussed more fully in Section II, this fact presents some risk that A
might release F/OSS code to the community and then attempt to revoke
the GPL rights of his licensees so he could distribute his code solely in
binary form for a profit.

Though A could do this with respect to his own code, he could not com-
mercialize the contributions of developers who improved that code, unless
those developers agreed. As noted previously, if B had A’s permission to
write code forming a derivative work, then B owns the rights to the code
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she wrote. Subsequent termination of her GPL rights to A’s code does not
change that fact. B is bound by the GPL to release her derivative work
under the GPL, so we may presume as a default matter that A receives the
derivative program as a licensee under the GPL.18 If A chooses to incorpo-
rate B’s code into the original program and take advantage of the improved
derivative work then, as to that code, A is a licensee and is bound by
Section 2(b).

Under the F/OSS model, programs can easily become (indeed, are
designed to be) quilts of code from many different authors, each of whom
owns rights as to which the others are licensees. As a practical matter, for
projects in which more than one developer contributes important work,
at least each major contributor would have to agree to “privatize” the code
if the project were to be taken private in its most current and complete
form. Past a fairly small scale, the web of intersecting and blocking copy-
rights the GPL creates would make it very hard for any developer to use
the code for strategic or anticompetitive purposes.

The GNU project also has created the GNU Lesser General Public License
(LGPL), which is designed for certain software libraries “in order to permit
linking those libraries into non-free programs.” A commercial developer
wishing to write programs that interact with GPL’d code might balk at the
risk that a court would accept the FSF’s interpretation of the GPL and, in
at least some cases, treat the developer’s program as an infringement of the
GPL author’s right to make derivative works. Some programs are more valu-
able if a large number of complementary programs work with them. Some
developers therefore might wish to enhance the popularity of their pro-
grams by giving commercial firms the option of using F/OSS programs
without subjecting the firms’ conventionally licensed code to F/OSS 
treatment.19

To achieve this goal, the LGPL distinguishes between programs that
contain library material or are derived from library material (a “work based
on the library”) and those designed to be compiled or linked with the
library (a “work that uses the library”). The LGPL provides that works based
on a library may be distributed only subject to restrictions similar to those
of the GPL.20

As to a work that uses a library, the LGPL says that “in isolation,” such
a work “is not a derivative work of the Library, and therefore falls outside
the scope of this License.” It also says, however, that “linking a ‘work that
uses the Library’ with the Library creates an executable that is a derivative
of the Library (because it contains portions of the Library), rather than a
‘work that uses the library.’” Nevertheless, the LGPL allows a developer to
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“combine or link a ‘work that uses the Library’ with the Library to produce
a work containing portions of the Library, and distribute that work under
terms of [the developer’s] choice, provided that the terms permit modifi-
cation of the work for the customer’s own use and reverse engineering for
debugging such modifications.” A developer who pursues this course must
comply with additional conditions.21

As I mentioned earlier, many licenses besides the GPL comply with the
Open Source Definition. (As of this writing, the definition lists more than
40 compliant licenses.) The other licenses tend to get less press, though,
because many of them impose few obligations on licensees, so no one has
anything to complain about. The BSD and MIT licenses are examples here.
These licenses allow unlimited use of the programs they cover, subject only
to obligations to include a copyright notice when distributing the program,
a disclaimer of warranties, and for the BSD license, a requirement that the
rightsholder’s permission be given before the author’s name can be used
in advertising a work derived from code subject to the license. In this
regard, the Apache license is similar to the BSD license.

The important general points are that these are nonexclusive licenses,
which means that the original author may grant particular users greater
rights than are contained in the standard form license, and that without
the licenses the legal default rule is that users cannot copy, modify, or dis-
tribute code. That means the licenses make users better off than they would
be with only the default copyright rule, and the original author has the
power to negotiate private transactions that make users better off than they
would be with the standard F/OSS license.

Section II

This section discusses whether in practice F/OSS licenses will work as
designed. I divide the issues between contract questions and intellectual
property questions.

Contract Law
The key to F/OSS production is the way copyrights are deployed by the
various licenses. The legal status of those licenses is therefore an impor-
tant question, which I explore here using the GPL as an example.

Are F/OSS Licenses Really Contracts? Contract analysis must begin with
the copyright default rule. Absent the author’s permission, or a defense
such as fair use, users have no legal right to copy, modify, or distribute
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code. That is true regardless how a user acquires the code; the copyright
gives the author rights against the world. That is why, as noted earlier, a
downstream user would want the GPL to be enforceable, to give the user
a defense against an infringement action. At this level, there is really no
question whether the GPL works. The code to which it applies is subject
to the author’s default legal rights, just like any other copyrighted work.

For this reason, the term “contract” fits somewhat awkwardly with F/OSS
practices. Contracts involve bargains, which require that the contracting
parties exchange something. What do users give authors of GPL’d code?
The GPL itself does not seem to obligate users to give the author anything.
Indeed, with the exception of the warranty disclaimer, the license does not
cover the act of running the code. Only copying, distribution, and modi-
fication are subject to its conditions. In this sense, the GPL is just a per-
mission to use code.22 Because it demands no bargain, one could argue that
the GPL cannot form a “real” contract.

The difference between granting someone the permission to use code
and striking a bargain for its use might seem unimportant, and in most
cases it probably is. The difference might be important, though, if a user
tried to sue an author on the ground that GPL’d code caused the user harm.
A user might try to draw an analogy to real property cases, where property
owners owe licensees a duty not to harm them through gross negligence
and to warn them of defects in the property, or of dangerous activities on
the property, of which the owner is aware but the licensee is not.23 Or a
user might try to rely on laws imposing general duties of care, or to draw
an analogy to cases extending duties to anyone who uses property with
permission.24

Like F/OSS licenses generally, the GPL ends with a disclaimer of war-
ranties. It makes clear that the author does not vouch for the code and will
not pay damages if the code causes harm; users use the code at their own
risk.25 F/OSS code is relatively transparent, and persons who use it are likely
well enough informed to fall within the class of persons who know or
should know of any dangers in the code, so the risk of liability probably
is low. The warranty disclaimer in the GPL might avoid litigation over such
matters, though, or at least limit damages in the unlikely event someone
files suit.

To the extent a court might otherwise find that authors of GPL’d code
owe users a duty, one might find a “bargain” in the users’ agreement to
relinquish rights in their favor, which a duty might create, in exchange for
the rights to use the code. If the requirements of contract formation are
met, such disclaimers would work to protect authors against claims for eco-
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nomic harm.26 There are other situations in which the GPL’s status as a
contract might be relevant. A small group of developers who actually
agreed to share work on a joint project might use the GPL to memorialize
their agreement. Or an author might try to terminate the license she
granted, and a user might want to use contract or contractlike theories to
fight back. In each case, the user would be better off if the court treated
the license as a contract. It is therefore worth taking a moment to consider
how the GPL fares under traditional contract formation principles.

Can a Contract Really Be Formed This Way? As long as authors follow its
terms, the GPL fares quite well under conventional contract formation
principles. No unusual doctrines or new laws are needed to accommodate
it.

The default rule of formation is that a contract may be formed “in any
manner sufficient to show agreement, including conduct by the parties
which recognizes the existence of such a contract.”27 A licensor may form
a contract by giving users upfront notice that their use will be subject to
certain license terms, and then allowing users to accept these terms by
clicking through dialogue boxes or breaking a shrinkwrap seal.28 There is
no reason why using the software could not count as acceptance of the
license terms so long as the user had notice of the terms and the chance
to read them before using the code. (Whether particular terms may be
enforced in particular cases is, and should be, a separate question.)

The key is to adopt a sensible approach to notice. We do this in physi-
cal space all the time. Persons who receive printed forms and do not 
read them understand that they are agreeing to the substance of the 
transaction—parking or renting a car, flying on a plane, obtaining a credit
card, and so on—plus some contract terms of unknown content. They
know that they do not know all the relevant terms, and they willingly
proceed on that basis.29 Persons in such circumstances are protected from
opportunism and abuse by doctrines such as unconscionability and unfair
surprise.30

As long as authors do what it says, the GPL works well within the exist-
ing model of contract formation. Section 1 of the GPL requires licensees
to publish “conspicuously and appropriately . . . on each copy” of code
they distribute “an appropriate copyright notice and disclaimer of war-
ranty” and to “give any other recipients of the Program a copy of” the GPL.
Those distributing modified code must comply with this term as well and,
if the code works interactively, must cause the modified code to display a
copyright notice when it is run and tell users how to view a copy of the
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GPL.31 If authors comply with these terms, downstream users should be
aware of the GPL’s conditions when they use GPL’d code.

If everyone is doing what the GPL says they are supposed to do, and the
terms of the GPL are placed on distributed code, the formation question
resembles a standard form contract situation. The GPL does not require a
user to click through a dialogue box, of course, but there is nothing talis-
manic about that method. It is just one way of making sure that users have
notice of license terms and, as importantly, of helping authors demonstrate
to a court that they did. The key is to give users notice of the GPL terms
in a way that they cannot help but see them, or make a conscious choice
to skip over them, before they begin using the code.

A developer who released code with a reference to the GPL and a link to
its terms would not comply with the GPL’s notice requirement, and would
run a greater risk of formation problems. (The link might go dead, for
example.) Some developers might follow such an approach, however, and
there is still a chance it would be effective as between the original author
(who is not bound by the notice requirement of the GPL) and that author’s
licensees.32 Though a recent case found that a link at the bottom of a screen
did not provide users enough notice that the code they downloaded was
subject to a license,33 when GPL’d code is circulated among developers who
are familiar with F/OSS norms and practices, a reference to the GPL com-
bined with a link to a Web page posting its full terms might be sufficiently
well understood to justify an inference of assent, even if the full terms of
the GPL were not included on each copy of the code.

Does It Matter If You Don’t Deal with the Author? A related issue is privity
of contract. The basic idea is that only a person who has rights can grant
them. If I do not have the author’s rights in the original code, but only
that the GPL’s grant of conditional permission to use the code, then how
can I give you rights to the code? You can’t give what you don’t have.
Because of this concern, Professor Robert Merges has suggested that the
GPL may not bind downstream users who take code from someone other
than the rightsholder.34

I do not think this is a significant worry for GPL users, however. The GPL
is a nonexclusive, transferable license. It grants licensees the power to dis-
tribute code so long as they include the GPL’s terms with the distribution.
It makes sense to view redistribution of GPL’d code as simply a transfer
within the terms of the original license. An analogy might be drawn to a
licensee who holds the rights to distribute a movie in North America, who
contracts with regional distributors, who may then contract with individ-
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ual venues to show the work. In addition, one may view authors of deriv-
ative works as the licensors of at least their improvements to a program,
and perhaps of the derivative work as a whole (though this latter point is
less clear). A court holding this view of matters would probably not view
a lack of privity as a barrier to an enforceable agreement.

Are the Rights Irrevocable? No. The GPL states no term for the rights it
grants. Two courts of appeal have held that a license that states no term
is terminable according to whatever state law governs the contract.35 In
one case that meant the license was terminable at the licensor’s will.36

Another court, the Ninth Circuit Court of Appeals, which covers the West
Coast, concluded that a license that states no term has an implicit term of
35 years.37 That court based this odd holding on a provision in the Copy-
right Act that gives authors a five-year window (beginning in the 35th year)
to terminate a license agreement regardless of the license terms or state
contract law.38 The court’s statutory interpretation was poor, however.
Other courts have declined to follow it on this point, and they are right.
Outside the Ninth Circuit, it is best to presume that rights holders may ter-
minate the rights of GPL licensees pursuant to applicable state law, which
may mean termination at will in many cases.39

At least in theory, the ability to terminate at will poses a risk of oppor-
tunistic behavior by rights holders. Termination might or might not
present a very great practical risk, depending on the code in question. An
initial author could terminate the GPL rights she had granted to use and
modify her code, but not the rights licensees had in the code they wrote
to form a derivative work.40

So, to return to our earlier example, if B wrote a derivative work that
used A’s code, and if A may terminate the GPL rights he grants, then A
may prevent B from distributing A’s original code in B’s derivative work.
Termination presumably would be effective as against persons receiving B’s
work under the GPL, for B could not give them greater rights to A’s code
than B had herself. B could, though, continue to distribute her own code,
as to which she holds the rights. Whether A’s termination was a large blow
to the project as a whole would depend on how important his original
code was. Whether B’s code would be worth anything without A’s would
depend on the same thing.

Whether A would be likely to terminate would depend at least in part
on whether he needed to use B’s code, because a termination by A could
invite reciprocal termination by B. Projects that incorporate code 
from many authors, therefore, seem unlikely candidates for unilateral 
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termination. And for projects to which the community has chosen not to
contribute its efforts, privatization might do little to disrupt community
norms.

So far as I know, the risk of GPL termination is almost completely the-
oretical. (I discuss in the next section the only case in which it was even
slightly tangible.) There is no reason for panic. Future iterations of the GPL
and other licenses may well address this question.

Can the Rights Holder Assign the Rights? What Implications Do Assign-
ments Have? Authors of F/OSS code may assign their rights. An author
might want to assign the rights to an organization willing to police license
violations, for example. The organization could then monitor use of the
code and take enforcement action where necessary. The FSF serves this role
for some projects.41

Assignments also might be relevant if developers were sued for distrib-
uting code. This issue came up in a suit prompted by a hack of “CyberPa-
trol,” an Internet filter marketed by Microsystems, Inc.42 In early 2000,
Eddy L.O. Jansson, working from Sweden, and Matthew Skala, working
from Canada, decided to take CyberPatrol apart to see how it worked. They
were particularly interested in what sites it blocked.

Their efforts produced four things, which they released as package enti-
tled cp4break. The first was an essay called The Breaking of CyberPatrol® 4.43

This essay described in some detail the process by which Jansson and Skala
were able to discover the encryption and decryption code protecting the
filter’s database of blocked sites, and how they were able to break the
encryption. In addition to the essay, Jansson and Skala released three pro-
grams. One of these programs, called cphack.exe, was released in both
source and binary code form, and was written to run on Windows. One
source file in that program stated: “CPHack v0.1.0 by Eddy L O
Jansson/Released under the GPL.” Jansson added this message on his own;
he meant to tell Skala he had done so, but he forgot.

Microsystems responded to the distribution of the cp4break package
with a suit against Jansson and Skala for copyright infringement, breach
of contract, and interference with prospective economic advantage. A trial
court in Boston issued a temporary restraining order against the defen-
dants.44 Jansson and Skala did not want to litigate; Microsystems wanted
the strongest legal tools possible to prevent distribution of the code. The
parties agreed on a settlement with several terms, one of which was that
Jansson and Skala assign their rights in the code to Microsystems, which
could then (at least in theory) attempt to terminate any rights created by
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the GPL and proceed on a copyright infringement theory against anyone
posting the code.

When news of the settlement broke, media reports questioned whether
Jansson and Skala could assign exclusive rights in cphack.exe to Microsys-
tems after having placed a reference to the GPL on the code. Some accounts
reported statements that rights transferred by the GPL are irrevocable.45 As
noted earlier, that is an overstatement. The common law contract rule
might allow termination of rights at the will of either party.

Either a prior assignment of exclusive rights or a fixed license term might
make it hard for developers like Jansson and Skala to settle such cases.
Suppose Jansson and Skala had assigned the rights to cphack.exe to an entity
formed to administer GPL rights in the interests of the F/OSS communi-
ties. What would have happened then? Microsystems no doubt would have
sued the two hackers anyway. But Jansson and Skala would not have been
able to assign the rights in cphack.exe to Microsystems, because they would
not have had the rights. Microsystems might have settled for an agreement
that Jansson and Skala leave their products alone. If Microsystems really
cared about an assignment, however, then Jansson and Skala might not
have been able to settle the case as quickly and easily as they did. They
would have had to rely on their assignee to assign the rights to the plain-
tiff to settle the suit.

Similar problems might arise if Jansson and Skala’s rights were subject
to a fixed term. In that case, their assignment to Microsystems might be
subject to that term, which might make the assignment less attractive to
Microsystems and make the case harder to settle.46 For these reasons, the
questions of assignment and the ability of authors to terminate GPL rights
represent areas of potential tension between the interests of individual
authors and the interests of the F/OSS communities.

Intellectual Property Rights
F/OSS production is based on copyright. Even the GPL could not enforce
its conditions on copying, modification, and distribution of code without
the right to exclude that authors obtain when they fix their work in a tan-
gible medium. Without copyright, there is no copyleft. Even more per-
missive licenses, such as the BSD or MIT licenses, require the right to
exclude to enforce the few conditions those licenses impose.

There is no reason to expect F/OSS development to free itself from copy-
right.47 If we assume there will always be opportunistic persons or firms
who might try to appropriate a base of F/OSS code for use in a proprietary
program, then F/OSS production will always have to rely on the right to
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exclude being vested in a person or entity willing to wield that right to
enforce community norms and thwart appropriation of the community’s
work. Otherwise developers might find themselves underwriting someone
else’s profit margins. Developers might do quite a lot of work simply for
the joy of it, but their views might change if someone else were free-riding
to profit from their labor.

The F/OSS model creates some copyright issues, however. Perhaps the
thorniest issue comes up when a developer writes a program that works
with GPL’d code but the developer does not want to release that program
under the GPL. This question falls under the more general topic of the way
the GPL relates to derivative works.

Three portions of the GPL are relevant to the derivative works issue. The
GPL defines the phrase “work based on the program,” which includes
“either the [GPL’d] Program or any derivative work under copyright law:
that is to say, a work containing the Program or a portion of it, either ver-
batim or with modifications and/or translated into another language.”
Section 2 of the GPL states that a licensee “may modify your copy . . . of
the Program or any portion of it, thus forming a work based on the
Program, and copy and distribute such modifications” if the licensee causes
“any work that you distribute or publish, that in whole or in part contains
or is derived from the Program or any part thereof, to be licensed as a whole
at no charge to all third parties under the terms of this License.” In sub-
stance, these terms express the view that any program that qualifies under
copyright standards as a work derived from a GPL’d work must itself be
released under the GPL.

The Copyright Act defines a derivative work as one “based upon one or
more preexisting works. . . .” The concept includes some specified cate-
gories not relevant here and a catch-all provision encompassing “any . . .
form in which a work may be recast, transformed, or adapted.”48 A work
“is not derivative unless it has been substantially copied from the prior
work.”49 The right to make derivative works therefore overlaps the right to
make copies; substantial copying exists at least where an author could
maintain an infringement action based on the derivative author’s
copying.50 The right to make derivative works is different, though, because
it may be infringed even by adaptations or transformations that are not
fixed in a tangible medium. The right to copy is not violated unless the
copy is fixed.51

As noted earlier, there are two ways a program might constitute a work
based on a GPL’d program, and thus be treated as a derivative work. The
first is uncontroversial. If in writing her program B copies substantially
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from A’s GPL’d program, then B has met the copying requirement and her
program will be a work derived from A’s program. If B does not have 
either A’s permission to copy A’s code or a defense for her copying (such
as fair use), then B’s production of her program violates A’s right to produce
derivative works. B may be enjoined from distributing her program, 
even if she transforms or adapts to new purposes the code she has copied 
from A.52

What if B does not copy A’s code but writes a program that, when exe-
cuted, invokes A’s code and combines with it to perform some function?
This question is harder than the first, and the answer to it is the subject
of some controversy within the F/OSS communities.

The FSF has taken the position that, in at least some cases, a program is
subject to the GPL if it combines with GPL’d code when it is executed. The
argument is that the combination of the two programs constitutes a deriv-
ative work based on the GPL’d program.53 The quotations in Part I from
the LGPL reflect this reasoning. In the only reported case in which this
issue arose, the court enjoined on trademark grounds the distribution of a
program that worked with GPL’d code. The court said the “[a]ffidavits sub-
mitted by the parties’ experts raise a factual dispute concerning whether
the . . . program is a derivative or an independent and separate work under
GPL ¶ 2.”54 The case settled without judicial resolution of this issue.

I am sympathetic to the FSF’s position on this issue. In simplest terms,
the FSF defends the proposition that authors should not have to share the
product of their labor with people who will not share with them. The key
concept here is the consent of the author (who is free to negotiate a deal
under different terms if he chooses), so one could generalize this proposi-
tion to say that authors should not be forced to allow others to use their
code in cases where authors do not consent to the use.

That proposition in turn could be justified by Locke’s theory of property,
which holds that persons have property rights in themselves, thus in their
labor, and thus in the products of their labor, at least so long as their pro-
duction does not diminish the quality or quantity of inputs in the
common, and thus available to others.55 One could even add that in Eldred
v. Ashcroft, Justice Ginsburg cited as one basis for upholding the Copyright
Term Extension Act a congressional history of taking into account con-
cerns of “justice” and “equity” for authors.56

I suspect many free software advocates would object to this line of argu-
ment, however, and it does have its problems. Copyright is more often
described as a utilitarian reward system than the embodiment of Lockean
theory,57 and there are utilitarian objections to this approach. There are
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also significant doctrinal problems. Nevertheless, there is some doctrinal
support for the FSF’s position, which I will discuss before discussing the
problems.

The key to analyzing this question is to identify the original work and
the alleged derivative work so the relationship between the two can be
examined in relation to the author’s rights. Micro Star v. FormGen, Inc.,
demonstrates the type of analysis needed. That case dealt with the “Duke
Nukem” video game. As sold in stores, the game included 29 levels and a
utility that allowed players to create their own levels. Players did this by
writing files that worked with the Duke Nukem game engine and art
library. When executed, player files would instruct the game engine what
to retrieve from the art library and how to deploy those images to create
the new level. The product of these interactions was a new, player-created,
Duke Nukem game level.58

FormGen encouraged players to post their levels on the Internet. Micro
Star downloaded 300 of these player files, burned them onto a CD, and
sold the CD commercially. It then filed suit seeking a judicial declaration
that its activities did not infringe FormGen’s rights; FormGen counter-
claimed for infringement, asking the court to enjoin distribution of Micro
Star’s CD. FormGen claimed the derivative works at issue were “the audio-
visual displays generated when” its Duke Nukem code was “run in con-
junction with” the player-generated files Micro Star distributed.59

Micro Star tried to place FormGen between Scylla and Charybdis by
advancing two arguments relevant here. An earlier case had held that a
work could not be a derivative work unless it was distributed “in a con-
crete or permanent form.”60 If the derivative work in question was the
audiovisual display generated when a player file was executed, Micro Star
said, then it did not distribute that work at all, much less in a concrete or
permanent form. Micro Star only copied and distributed player files that,
when executed in conjunction with FormGen’s own code, helped gener-
ate the infringing display.

The court rejected this argument on the ground that the infringing
audiovisual displays were “in the [player] files themselves,” and Micro Star
had fixed those files to its CDs. The court understood that the files did not
preserve the infringing displays as such, but it thought the displays were
“in” the files because “the audiovisual display that appears on the com-
puter monitor when a [player-written] level is played is described—in ex-
act detail—by” a file fixed on Micro Star’s CD. The court later said that
“[b]ecause the audiovisual displays assume a concrete or permanent form
in the . . . files,” the precedent in question “stands as no bar to finding that
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they are derivative works.”61 The italicized language treats the code and the
output as one and the same, an approach congenial to the FSF’s view.

Having avoided Scylla, however, the opinion was dangerously close to
being swallowed by Charybdis, in the form of the rule that a work is not
derivative unless it copies from the original. Micro Star’s CDs included only
the players’ code, which FormGen had not written. The player’s code
invoked FormGen’s art library but did not include any material copied
from that library. Micro Star pointed out that “[a] work will be considered
a derivative work only if it would be considered an infringing work if the
material which it has derived from a prior work had been taken without
the consent of a copyright proprietor of such prior work,” and argued that
because the player files did not copy FormGen’s code they could not be
derivative works.62

The court rejected this argument on the ground that the original work
at issue was the Duke Nukem “story,” which Micro Star infringed by dis-
tributing code that, when executed with FormGen’s code, generated what
were in effect sequels to that story. The court noted that the player-written
files at issue would work only with FormGen’s code, and said in passing
that if these files could be used by some other program to generate some
other story, there would in that case be no infringement of FormGen’s
rights.63

This qualification suggests that the opinion is best understood as apply-
ing a contributory infringement theory of liability, though the court did
not decide the case on that ground. If it is the display that infringes, then
the infringer is the person who creates the display. In Micro Star, that would
be the player who runs Micro Star’s player-developed files in conjunction
with the Duke Nukem game. Micro Star might be liable for contributing
to this infringement by distributing the files, but then its liability would
depend on whether the files had substantial noninfringing uses.64 Because
the player files could not work with any other program, that issue would
have been decided in FormGen’s favor, meaning the court reached a sen-
sible result on the facts before it, even if one might debate its doctrinal
analysis.

Micro Star offers some support for treating works that interact with GPL’d
code as derivative works subject to the GPL. The court did find that a
program not copied from an author’s code could be enjoined as infring-
ing the author’s right to create derivative works because the program pro-
duced an infringing audiovisual display when executed in conjunction
with the author’s code. To that extent, it supports the proposition that a
work may infringe the right to create derivative works by interacting with
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an existing program. In addition, the earlier case that held a derivative
work must assume a concrete or relatively permanent form, a rule that 
presents a problem for the idea that interoperation creates a derivative
work, was probably wrong on that point.65 Micro Star undercut the earlier
holding, thus strengthening the case for the FSF’s position.

If one takes seriously the notion that the derivative work at issue was
the audiovisual display of a “sequel” to the Duke Nukem “story,” however,
then the point of the case is the output and its relation to a protected story,
not the interaction of code. On this reading, the case does not imply any-
thing about the interaction of code that does not produce infringing
output.

One could of course try to extend this holding to cases where code inter-
acted but did not produce infringing output. There is some authority for
that extension. In Dun and Bradstreet Software Services, Inc. v. Grace Con-
sulting, Inc.,66 the Third Circuit found infringement as a matter of law
where a consultant both copied and modified code and wrote programs
that invoked the rightsholders’ code when executed.67 Because the case
involved literal copying and license violations as well as the writing of pro-
grams that interacted with the plaintiff’s code, and because the defendant’s
programs appeared to function as substitutes for upgrades to the plaintiff’s
original programs, rather than as complements, it is hard to determine the
opinion’s reach on the derivative works issue. Nevertheless, in Dun and
Bradstreet there was no infringing output similar to the audiovisual display
at issue in Micro Star (the output most clearly at issue was a W-2), so it fits
better with the FSF’s position than does Micro Star.

Notwithstanding this authority, there are problems with the proposition
that one creates a work derivative of a program just by writing another
program that interacts with it. At the simplest level, neither the statutory
language nor the language of the GPL supports the argument very well. It
is a stretch to say that a program that interacts with GPL’d code “recast[s],
transform[s], or adapt[s]” that code, as the statutory language requires.68 It
is more natural to say the program simply runs the code, causing it to do
no more than it was designed to do in the way it was designed to do it.
And, as the general counsel of the Open Source Initiative has pointed out,
the GPL does not refer to “combining” one work with another.69 The def-
inition of a “work based on a program” piggybacks on the legal definition
of derivative works, and the copyleft provision itself refers to a work that
“contains or is derived from the Program.”70

Piggybacking on that legal definition creates problems, because programs
that work with GPL’d code but do not copy from it do not, standing alone,
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satisfy the requirement that a derivative work copy from the original. That
means the programs are not in and of themselves derivative works, which
is indeed the position taken in the LGPL. But if it is only the combination
of the programs that is the infringing work, then the person who com-
bines them is the infringer. On the FSF’s account it is the individual user
who infringes; the author of the program that works with GPL’d code is at
worst a contributory infringer.

Because the derivative works argument in this context is a contributory
infringement argument, it is subject to two defenses. Both these defenses
rest on the facts of particular cases, so they cut against general statements
that invoking GPL’d code creates a derivative work. They do not mean
interoperation cannot create a derivative work, but they call into question
the proposition that it always does.

First, if users who create the combined work by executing the programs
have a defense, such as fair use, then there is no infringement. In that 
case, the author of the program that works with GPL’d code would not be
liable; one cannot be liable for contributing to something that did not
happen.71

Second, the author would not be liable for contributory infringement if
the program in question had substantial noninfringing uses. For example,
suppose the program at issue combines both with GPL’d code written by
an author who claims the combination is a derivative work and with other
programs not subject to the GPL, or with other GPL’d programs whose
authors do not object to interoperation. Assume these facts mean that, in
those applications, the program does not infringe anything. In that case,
the program would not be subject to liability for contributory infringe-
ment on the ground that some infringing uses should not stifle develop-
ment and distribution of devices that do more than break the law.72

Perhaps more fundamentally, the economic justification for the deriva-
tive right weakens when it is extended to a program that does no more
than cause another program to run as it was intended to run. Actual trans-
formations or adaptations of a program satisfy demand in different ways
than does the original. As the Micro Star court’s analogy to movie sequels
pointed out, players who purchased the original 29 levels of Duke Nukem
got added value from the additional levels written by other players, which
amounted to “new” stories. A utility that sped up or slowed down play by
altering data generated by the game might add that kind of value, too.

In those cases, the derivative right allows the author to capture revenues
from the value added by transforming their original work. Authors could
not capture that revenue in their original sale, because they did not sell
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the transformed work. When a program is not adapted to do anything
other than what it is originally distributed to do, though, there is no adap-
tation or transformation value added for the original author to capture.
The author presumably charged in the original sale the profit-maximizing
price for ordinary uses of his program, so there is at best a weak case for
treating as derivative works programs that do no more than invoke the
ordinary operations of his original program.73

Against this point, one might say such concerns are irrelevant to F/OSS
development. Unlike conventional commercial development, F/OSS devel-
opment is not about capturing all the monetary value of one’s work, but
about the principle of share and share alike. This difference is real and it
is important. It is a difference in the way different developers use copy-
right law, however. It is not a difference embodied in the law itself. For a
court to treat programs that combine with a GPL’d program as derivative
works of that program, the court would either have to extend the deriva-
tive works concept as a whole beyond the economic rationale that justi-
fies it in ordinary cases or create a special rule for F/OSS programs. The
Copyright Act provides one definition for all derivative works, though.
Neither that definition nor the cases interpreting it supply a premise that
might justify such a distinction.

A significant strength of the GPL with regard to other issues is that it
requires no such special treatment. It implements the principle of “share
and share alike” using doctrines and arguments no conventional developer
could protest. In such cases, developers using the GPL can do quite well
asking judges to do just what they normally do in copyright cases. That
would not be true if the developer had to ask the judge—a busy general-
ist who probably is not familiar with software development—to distinguish
F/OSS cases from other cases.

Lastly, there is a utilitarian concern. A rule that one program may form
a derivative work of another by interacting with it would make it harder
for developers to write interoperable programs. Cases have recognized a
fair use defense to infringement where transformative users copied code in
the process of reverse engineering to gain access to uncopyrightable inter-
faces, to which they then wrote programs. The defense extends to copying
needed to test such programs to make sure they would work with hard-
ware such as a game console.74

The copying of copyrighted material at issue in these cases was ancillary
to the development of programs that worked with unprotected interfaces,
so the letter of these holdings does not extend to routine copying of pro-
tected code, which is the problem raised by a program that interacts with
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another program. Still, the leading case said the increase in computer
games compatible with a particular console—an increase attributable to
reverse engineering and the copying it entailed—was a “public benefit.”
The court also said “it is precisely this growth in creative expression, based
on the dissemination of other creative works and the unprotected ideas
contained in those works, that the Copyright Act was intended to
promote.”75 It is possible that these cases undervalue competition between
platforms and de facto standards and overvalue competition within
them.76 Regardless of whether that is true, the concerns these cases express
are legitimate and, in any event, are reflected in current copyright 
doctrine.

The position that works that combine with GPL’d code are derivative
works of that code is in tension with the values these courts cited in
holding that reverse engineering to achieve interoperability is a fair use of
copyrighted works. It is true that developers who write programs that work
with GPL’d code are free to release their programs under the GPL, thus
eliminating the concern, but it is often true that an independent devel-
oper could achieve interoperability by taking a license. From the perspec-
tive of copyright policy, the question is how far the author’s rights should
extend into the space surrounding their work.

No court has actually decided this question, so it would be a mistake to
suggest there is a clear-cut answer. Nevertheless, current doctrine and 
utilitarian considerations suggest that courts are not likely to extend the
derivative works concept to programs that interact with a GPL’d program
but that are neither created by copying code from it nor transform it into
something analogous to a sequel. There might be unusual cases in which
it makes sense to treat interoperation as the creation of a derivative work.
Whether there are and what they might be will have to be worked out by
judges in the context of the facts of particular cases.

Section III

Debates over F/OSS development practices and licenses have become
common as the GNU/Linux operating system has become more popular,
and conventional firms such as Microsoft have come to see the F/OSS com-
munities as more of a threat to their business models. Much of this debate
concerns general matters of social ethics or economics, which are addressed
elsewhere in this volume. Some of it concerns legal issues, a couple of
which warrant brief comment here. The main point is that the most promi-
nent legal criticisms of the GPL are actually criticisms of copyright; they
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do not establish any difference between code distributed under conven-
tional licenses and code distributed under the GPL.

The first criticism is that the GPL is a “viral” license that might “infect”
proprietary programs. Microsoft at one time posted a FAQ that said the
GPL “attempts to subject independently created code (and associated 
intellectual property) to the terms of the GPL if it is used in certain 
ways together with GPL code.” On this view, “a business that combines
and distributes GPL code with its own proprietary code may be obligated
to share with the rest of the world valuable intellectual property (includ-
ing patent) rights in both code bases on a royalty-free basis.” Variations 
on this theme run throughout the FAQ and statements by Microsoft 
executives.77

There is no reason to believe the GPL could somehow force into the
F/OSS worlds code a private firm wanted to treat as a commercial product.
At worst, whoever held the rights to a GPL’d program could try to enjoin
the firm from distributing commercially a program that combined with
the GPL’d code to form a derivative work, and to recover damages for
infringement.78 In cases where a program actually copied code from a
GPL’d program, such a suit would be a perfectly ordinary assertion of copy-
right, which most private firms would defend if the shoe were on the other
foot. A commercial firm producing a program that created a derivative
work because it copied a GPL’d program could avoid such litigation by
writing its own code instead of copying someone else’s.

The criticism is really directed at the second type of derivative work argu-
ment, based on interoperation, which I discussed in Section II. If courts
adopted a special definition of derivative works that applied only to F/OSS
code, then the “viral” criticism might make a legitimate point against the
GPL that would not apply equally to conventionally licensed code. There
is little if any chance that courts will do that, though. If courts reject the
general idea that interoperation alone creates a derivative work, the “viral”
criticism is moot. If courts adopt that general view, then the resulting doc-
trine of derivative works would apply equally to both F/OSS and conven-
tionally licensed code.

Even in that case, however, so long as a firm did not infringe any rights
when it was writing a program that created a derivative work when exe-
cuted (as opposed to a program that constituted a derivative work because
it contained copied code), the firm would still hold the rights in its work.
The program itself would not be a derivative work; at worst, it would be a
tool that contributed to the infringing creation of a derivative work by the
user who executed the program in conjunction with GPL’d code.
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If the program at issue worked with programs other than the GPL’d
program written by our hypothetical plaintiff, then the firm might be able
to establish that the program had substantial noninfringing uses, which
would defeat the contributory infringement claim.79 Even if the firm were
found liable for contributory infringement, in this type of case there is no
reason to believe such a finding would deprive the firm of its rights in its
work, rather than subjecting it to an injunction against distribution and
to damages.80

Microsoft’s FAQ also suggests that the GPL’s disclaimer of warranties
leaves users vulnerable in the event a GPL distribution infringes a third
party’s rights. This point is partly sound.81 The true author would not be
bound by the GPL, which would therefore provide users no defense if she
asserted her rights. And it is possible that the disclaimers in the GPL might
prevent users from seeking recourse against whomever gave them the code
under the GPL. Commercial vendors commonly disclaim warranties, too,
though, including warranties of noninfringement.82 This risk is therefore
properly attributable to copyright licensing practices generally, rather than
to the GPL in particular.

Conclusion

As a legal matter, F/OSS production confirms the wonderful versatility of
a system that creates general property rights and allows individuals to
deploy them in the ways that best suit their needs. F/OSS production rests
ultimately on the right to exclude, but the point of the right in F/OSS com-
munities is that it is not used. Like the sword of Damocles, the point is
not that it falls, but that it hangs.

The main point of F/OSS licenses and practices is the social structure
they support—the opportunities they create, the practices they enable, and
the practices they forbid. The achievements of the F/OSS communities are,
of course, mostly a testament to the community members who have taken
advantage of the opportunities these licenses have created. But the licenses
are an elegant use of legal rules in a social context, and should be appre-
ciated on those terms.
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